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CASES,	REGULATIONS	AND	STATUTES

by Robert P. Achenbach, Jr 
ANIMALS 
HORSES. The defendant was charged with cruelty to animals 
after	two	of	the	defendant’s	horses	were	found	in	a	starved	condition	 
without access to food or water. The horses were initially observed 
by an electrician working on neighboring farms who called the 
sheriff. The sheriff observed the horses in an open pasture on an 
abandoned farmstead. The defendant claimed that the pasture was 
rented by the defendant but failed to provide any evidence of the 
lease or its terms. The defendant challenged the evidence of the 
condition of the horses as obtained by an illegal search by the sheriff. 
The	court	held	that	the	“open	pasture”	rule	allowed	the	evidence	
to be considered by the trial court in that the defendant had no 
expectation	of	privacy	for	horses	kept	in	an	open	field.		Nebraska 
v. Ziemann, 2005 Neb. App. LEXIS 248 (Neb. Ct. App. 2005). 
BANkRuPTCy 
GENERAL 
EXEMPTIONS 
HOMESTEAD. The debtor had raised feeder pigs in the past 
but had ceased doing so for three years when the bankruptcy 
petition	 was	 filed.	The	debtor	 intended	 to	 resume	 farming	 after	
the	bankruptcy.	The	debtor’s	estate	included	a	one-half	interest	in	
$8,000	in	corn	which	was	to	be	liquidated	and	a	shed	which	was	
used to store farm equipment, a truck and property relating to the 
debtor’s	electrical	business.		The	debtor	claimed	an	exemption	in	
the corn and included the shed in the exempt homestead. A creditor 
objected to both exemptions because the property was not necessary 
for the farm. The court held that the corn was not eligible for the 
feed	exemption	of	Iowa	Code	§	627.6(11)(b)	because	the	debtor	had	
no animals to feed. The court also held that the shed was included 
in the homestead because the shed was used in the farm operation. 
The court held that the concurrent use of a portion of the shed for 
the	electrical	business	was	not	sufficient	to	prohibit	the	exemption.	
In re Sadler, 327 B.R.654 (Bankr. N.D. Iowa 2005). 
FEDERAL TAX 
DISCHARGE. 	The	debtor	filed	joint	income	tax	returns	with	
the	debtor’s	spouse	for	1999,	2000	and	2001,	with	all	returns	filed	
within	three	years	of	the	debtor’s	filing	for	bankruptcy.	The	taxes	for	
those	years	were	assessed	within	240	days	of	the	bankruptcy	filing.	
In	each	tax	year,	the	debtor’s	income	was	small	enough	to	not	require	
the	debtor	individually	to	file	an	income	tax	return	but	the	addition	 
of	the	spouse’s	income	was	sufficient	to	require	the	joint	return.	
The debtor argued that, because the debtor was not required to 
file	a	return	in	each	year,	Sections	507(a)(8)(A),	(B),	523(a)(1)(A)	
allow	the	discharge	of	the	debtor’s	tax	liability	for	those	years.	
The	court	held	that	Section	507(a)(8)(B)	(taxes	assessed	within	
240	days	before	the	bankruptcy	filing)	did	not	apply	to	taxes	for	
which	a	return	was	“required;”	therefore,	it	was	irrelevant	whether	
or	not	the	debtor	was	required	to	file	a	return	in	order	for	Section	
507(a)(8)(B)	to	apply	to	make	the	taxes	nondischargeable.	The	
court	also	held	that	the	Section	507(a)(8)(A)	provision	for	required	
returns	applied	not	to	whether	a	taxpayer	was	required	to	file	a	
return	but	whether	the	tax	involved	required	a	return	to	be	filed.	
Because	a	return	is	required	for	income	taxes,	the	debtor’s	1999,	
2000 and 2001 income tax liability was nondischargeable. In re 
Carlin, 328 B.R. 221 (D. Kan. 2005), aff’g, 318 B.R. 556 (Bankr. 
D. Kan. 2004). 
 CONTRACTS 
FRAuD. The plaintiff had purchased hog feed from the 
defendant and the plaintiff claimed that the feed was contaminated 
with dioxin because the pigs were rejected by a purchaser for 
that reason. The plaintiff, however, failed to present any direct 
evidence from the purchaser that the pigs were rejected because of 
dioxin contamination from the feed. The court held that indirect 
evidence of the reason for the rejection was inadmissable hearsay 
and left the plaintiff without any evidence of the cause of the 
rejection. The court held that the case was to be dismissed for 
lack of an essential element of fraud. Archer-Daniels-Midland 
Co. v. Beadles Enterprises, Inc., 2005 Ark. App. LEXIS 738 
(Ark. Ct. App. 2005). 
FEDERAL AGRICuLTuRAL 
PROGRAMS 
MEAT, POULTRY AND EGGS. The FSIS	has	announced	 
the availability on its web site of information regarding new 
technologies for use in the production of meat, poultry, and egg 
products	that	the	FSIS	has	received	and	for	which	FSIS	has	written	
a	“No	Objection”	letter.	The	web	site	includes	brief	descriptions	
of the new technologies in order to increase public and industry 
awareness of new technologies and foster their use by small and 
very small plants. 70 Fed. Reg. 60784 (Oct. 19, 2005). 
TuBERCuLOSIS.	The	APHIS	has	adopted	as	final	regulations	 
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which	remove	two	inconsistent	definitions	of	affected	herd	under	 
the	tuberculosis	regulations,	7	C.F.R.	§	77.5,	77.20,	and	add	a	
new	definition	of	affected	herd	as	“a	herd	of	livestock	in	which	 
there is strong and substantial evidence that Mycobacterium 
bovis exists. This evidence should include, but is not limited to, 
any of the following: epidemiologic evidence, histopathology, 
polymerase chain reaction (PCR) assay, bacterial isolation or 
detection, testing data, or association with known sources of 
infection.”	70 Fed. Reg. 61025 (Oct. 20, 2005). 
	 The	APHIS	has	adopted	as	final	 regulations	amending	 the	
tuberculosis regulations to remove New Mexico from the list 
of	modified	accredited	advanced	states	and	adding	portions	of	
New	Mexico	to	the	list	of	modified	accredited	advanced	zones,	
with the remainder of the state listed as accredited-free zones. 
70 Fed. Reg. 61226 (Oct. 21, 2005). 
FEDERAL ESTATE 
AND GIFT TAXATION 
CHARITABLE DEDuCTION.	 The	 decedent’s	 will	 
provided	for	various	bequests	 to	 the	decedent’s	children	and	
spouse but the surviving spouse made the election to take 
against	 the	decedent’s	will.	Under	state	 law,	a	portion	of	 the	
property passing to the surviving spouse under the election was 
placed	in	a	trust	for	the	spouse’s	life	with	the	remainder	to	pass	
as originally directed under the will. The trust had charitable 
organizations as remainder holders but the trust did not qualify 
as a charitable remainder trust; therefore, the estate petitioned 
the state court to reform the trust to meet the requirements for a 
charitable	remainder	trust.	The	IRS	ruled	that	the	reformed	trust	 
was	a	qualified	reformed	trust	and	that	the	estate	was	eligible	
for a charitable deduction for the value of the remainder interest 
held	by	the	charities.	The	IRS	also	held	that	the	value	of	the	
surviving	spouse’s	interest	in	the	trust	was	eligible	for	the	marital	
deduction	as	QTIP.			Ltr. Rul. 200541038, June 22, 2005. 
ESTATE PROPERTy. The decedent had owned a residential 
rental property. The property was transferred to a family trust for 
the	decedent’s	benefit	for	life,	with	the	decedent’s	son	as	trustee.	
The property was subject to a loan made by the decedent. The 
trust was listed as the owner on property tax documents and rent 
checks were deposited in the trust bank account. However, the 
trustee	filed	partnership	federal	income	tax	returns	indicating	
that the decedent and trustee each owned a one-half share of 
the income, losses and deductions from the rental property. The 
estate included only one-half of the value of the rental property 
in	the	decedent’s	estate.	The	estate	provided	no	evidence	of	a	
partnership agreement, partnership records or partnership bank 
accounts. The court held that the property was included in the 
decedent’s	taxable	estate	because	the	estate	failed	to	provide	
sufficient	 evidence	 of	 a	 partnership	 to	 overcome	 the	 formal	
records of the existence of the trust. Estate of Maniglia v. 
Comm’r, T.C. Memo. 2005-247. 
VALuATION. The decedent had formed a family limited 
partnership (FLP) and transferred all of the stock in a wholly-
owned corporation to the FLP in exchange for a small general
partnership interest and a large limited partnership interest. 
The decedent then gave additional partnership interests to other 
family	members	and	filed	a	gift	tax	return	for	the	gifts.			The	IRS	
assessed additional gift taxes based upon an increased value of 
the FLP interests given. The FLP agreement limited the price and 
terms under which the FLP would be required to pay a partner 
for	a	partner’s	interest	in	the	FLP	under	a	right	of	first	refusal.	
The agreement provided for such payment by promissory note, 
payable over a period not to exceed 15 years as set by the FLP. 
The estate applied a marketability discount based on the purchase 
restrictions.	The	IRS	did	not	apply	any	discount,	citing	I.R.C.	§	
2703(a), which generally provides that, for purposes of calculating 
estate, gift, and generation-skipping taxes, the fair market value
of property is to be determined without regard to: (1) any option, 
agreement, or other right to acquire or use the property at a price 
less than its fair market value; or (2) any restriction on the right 
to	sell	or	use	such	property.		In	a	hearing	on	a	summary	judgment	
motion, the court held that the purchase restrictions were subject 
to Section 2703(a) but an issue of fact remained as to whether the 
restrictions	were	eligible	for	the	“safe	harbor”	exception	of	I.R.C.	§	
2703(b). The court noted that the restrictions met the requirements 
of	 Section	 2703(b)(1)	 in	 that	 the	 restrictions	 had	 a	 bona	 fide	
business purpose. However, there remained genuine issues of 
material fact as to whether the restrictions were a testamentary
device	and	ineligible	for	the	“safe	harbor”	exception;	therefore,	
summary judgment was denied. The trial jury found in favor of 
the estate. Estate of Smith v. United States, 2005-2 U.S. Tax 
Cas. (CCH) ¶ 60,508 (W.D. Penn. 2005), adopting Mag. Rep. 
at, 2004-2 U.S. Tax Cas. (CCH) ¶ 60,488 (W.D. Penn. 2004). 
FEDERAL INCOME 
TAXATION 
DISASTER LOSSES. On October 7, 2005, the president 
determined that certain areas in North Carolina are eligible for 
assistance from the government under the Disaster Relief and 
Emergency	Assistance	Act	 (42	 U.S.C.	 §	 5121) as a result of 
Hurricane Ophelia, which began on September 11, 2005. FEMA-
1608-DR. Taxpayers who sustained losses attributable to the 
disaster may deduct the losses on their 2004 returns. 
DISASTER RELIEF PAyMENTS. The	IRS	has	designated	
the	South	Asia	earthquake	that	occurred	on	October	8,	2005,	as	
a	qualified	disaster	for	purposes	of	I.R.C.	§ 139. The earthquake 
affected	areas	of	Pakistan,	India,	and	Afghanistan.	Under	I.R.C.	
§ 139,	amounts	received	by	an	individual	as	a	qualified	disaster	
relief	 payment	 are	 not	 included	 in	 gross	 income.	A	 qualified	
disaster	relief	payment	is	any	amount	paid	to	or	for	the	benefit	
of an individual to reimburse or pay otherwise uncompensated
reasonable and necessary personal, family, living, or funeral 
expenses	incurred	as	a	result	of	a	qualified	disaster;	or	reasonable	
and necessary expenses incurred for the repair or rehabilitation
of a personal residence or repair or replacement of its contents 
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to the extent that the need for such repair, rehabilitation, or 
replacement	 is	 attributable	 to	 a	 qualified	 disaster.	 	 Because	
the	 IRS	designated	 the	earthquake	as	catastrophic	 in	nature,	
employer-sponsored private foundations may choose to provide 
disaster relief to employee victims of the earthquake, but are 
urged to exercise diligence when providing such relief. Notice 
2005-78, I.R.B. 2005-44. 
DISASTER TAX RELIEF.	 The	 IRS	 has	 announced	 
Hurricane	Katrina-related	 law	changes	with	 respect	 to	 IRAs	
and retirement plans. Taxpayers who suffered loses as a result 
of	Hurricane	Katrina	are	eligible	for	tax-favored	withdrawals,	
recontributions and loans with respect to funds in certain 
retirement	plans.	Qualifying	distributions	are	distributions	of	
up to $100,000 made on or after August 25, 2005, and before 
January 1, 2007, to eligible individuals from eligible retirement 
plans.	Individuals	who	receive	such	distributions	do	not	have	
to pay the 10 percent additional tax on early distributions. 
These distributions can be included in income ratably over a 
three year period and are not subject to mandatory 20 percent 
withholding. Loans from qualified employer plans made 
between the previously mentioned dates are generally not 
treated	as	a	taxable	distribution	of	plan	benefits.	Individuals	who	
took	distributions	as	hardship	loans	between	February	28,	2005,	
and August 29, 2005, may be eligible to recontribute the funds 
to the plan without any tax consequences. Similarly, individuals 
who	 took	 qualified	 first-time	 homebuyer	 distributions	 from	
IRAs	to	purchase	or	construct	a	home	in	the	Hurricane	Katrina	
disaster area, but the home was not purchased or constructed due 
to	Katrina,	may	also	recontribute	such	funds.	Individuals	must	
recontribute	the	funds	by	February	28,	2006.		The	IRS	will	be	
issuing guidance on the tax favored treatment of distributions 
from retirement plans with respect to victims of Hurricane 
Katrina.	Taxpayers	 will	 be	 required	 to	 report	 distributions	
and	determine	amounts	 includible	 in	 income	on	Form	8915,	
Qualified	Hurricane	Katrina	Retirement	Plan	Distributions	and	
Repayments. IR-2005-122. 
DyED DIESEL FuEL. The	IRS	has	announced	that	it	 
will not further extend beyond October 25, 2005, the I.R.C.	§
6715 penalty relief on dyed diesel fuel sold for highway use. 
IR-2005-123. 
LIKE-KIND EXCHANGES. The taxpayer owned old-
growth timber land and owned, directly and through family 
attribution, more than 50 percent of a family corporation which 
owned other timber land, harvested and processed timber, and 
sold wood products. The taxpayer exchanged some of the old-
growth timber land for other timber land of equal value owned 
by	 the	corporation.	 	The	 IRS	ruled	 that	 the	age,	quality	and	
species of timber growing on the land did not affect the nature 
fo	the	property	exchanged,	which	was	land	for	land.	The	IRS	
also	ruled	that,	under	Rev.	Rul.	2001-50,	2001-2	C.B.	343,	the	
harvesting of timber by the corporation on the acquired land 
would not constitute a disposition causing recognition of gain 
under	I.R.C.	§	1031(f)(1)	because	the	corporation	would	still	
own the land which was received in the exchange. Ltr. Rul. 
Agricultural Law Digest 
200541037, June 29, 2005. 
PENSION PLANS. The	 IRS	 has	 published	 the	 cost-
of-living adjustments (COLAs), effective on Jan. 1, 2006, 
applicable	to	dollar	limitations	on	benefits	paid	under	qualified	
retirement plans and to other provisions affecting such plans. 
The	maximum	limitation	for	the	I.R.C.	§	415(b)(1)(A)	annual	
benefit	for	defined	benefit	plans	increased	to	$175,000	and	the	
I.R.C.	§	415(c)(1)(A)	limitation	for	defined	contribution	plans	
increased	to	$44,000.	The	I.R.C.	§	402(g)(1)	limitation	on	the	
exclusion	for	elective	deferrals	under	I.R.C.	§	402(g)(3),	which	
affects	elective	deferrals	 to	 I.R.C.	§	401(k)	plans	and	 to	 the	
government’s	Thrift	Savings	Plan,	among	other	plans,	increased	
to	$15,000.	The	dollar	amount	under	I.R.C.	§	409(o)(1)(C)(ii)	
for determining the maximum account balance in an employee 
stock	ownership	plan	subject	to	a	five-year	distribution	period	
increased	to	$885,000.	The	dollar	amount	used	to	determine	
the	lengthening	of	the	five-year	distribution	period	increased	
to	 $175,000.	The	 I.R.C.	 §	 414(q)(1)(B)	 limitation	 used	 in	
the	 definition	 of	 a	 highly	 compensated	 employee	 increased	
to	$100,000.	The	annual	compensation	limit	under	I.R.C.	§§	
401(a)(17),	404(l),	408(k)(3)(C)	and	408(k)(6)(D)(ii)	increased	
to	$220,000.	The	annual	compensation	limitation	under	I.R.C.	
§	401(a)(17)	for	eligible	participants	in	certain	governmental	
plans that, under the plan as in effect on July 1, 1993, allowed 
COLAs to the compensation limitation under the plan to be taken 
into	account,	increased	to	$325,000.	The	I.R.C.	§	408(k)(2)(C)	
compensation	amount	for	simplified	employee	pension	plans	
(SEPs)	remains	unchanged	at	$450.	The	I.R.C.	§	408(p)(2)(E)	
limitation	 regarding	 SIMPLE	 retirement	 accounts	 remains	
unchanged	at	$10,000.	The	I.R.C.	§	457(e)(15)	limitation	on	
deferrals with respect to deferred compensation plans of state 
and local governments and tax-exempt organizations increased 
to	$15,000.		The	compensation	amounts	under	Treas.	Reg.	§	
1.61-21(f)(5)(i)	concerning	the	definition	of	“control	employee”	
for	fringe	benefit	valuation	purposes	remained	at	$85,000.	The	
compensation	 amount	 under	Treas.	Reg.	 §	 1.61-21(f)(5)(iii)	
increased	 to	 $175,000.	The	dollar	 limitation	 under	 I.R.C.	 §	
416(i)(1)(A)(i)	concerning	the	definition	of	key	employee	in	
a top-heavy plan increased to $140,000. The dollar limitation 
under	I.R.C.	§	414(v)(2)(B)(i)	for	catchup	contributions	to	an	
applicable	employer	plan	other	than	a	plan	described	in	I.R.C.	
§	401(k)(11)	or	408(p)	for	individuals	aged	50	or	over	increased	
to	$5,000.	The	limitation	under	I.R.C.	§	414(v)(2)(B)(ii)	for	
catchup contributions to an applicable employer plan described 
in	I.R.C.	§	401(k)(11)	or	408(p)	for	individuals	aged	50	or	over	
increased to $2,500. IR-2005-120. 
RETuRNS. The	IRS	has	published	on	its	web	site	revised	
Form 706 (Rev. August 2005) United States Estate (and 
Generation-Skipping	Transfer)	Tax	 Return	 and	 Form	 8508	
(Rev.	9-2005),	Request	 for	Waiver	From	Filing	 Information	
Returns Electronically/Magnetically (Forms W-2, W-2G, 
1042-S,	1098	Series,	1099	Series,	5498	Series,	and	8027).	See	
www.irs.gov/formspubs. These documents are available at no 
charge	and	can	be	obtained	(1)	by	calling	the	IRS’s	toll-free	
telephone	number,	1-800-829-3676;	(2)	through	FedWorld	on	 
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the	Internet;	or	(3)	by	directly	accessing	the	IRS	Information	
Services	bulletin	board	at	(703)	321-8020. 
S CORPORATIONS 
	 DEFINITION.	The	 IRS	 has	 issued	 proposed	 regulations	
under	which	qualified	Subchapter	S	 subsidiaries	and	single-
owner eligible entities that currently are disregarded as entities 
separate from their owners for federal tax purposes would be 
treated as separate entities for employment tax and related 
reporting requirement purposes. The proposed regulations also 
treat such disregarded entities as separate entities for purposes 
of certain excise taxes reported on Forms 720, 730, 2290, and 
11-C;	excise	tax	refunds	or	payments	claimed	on	Form	8849;	
and excise tax registrations on Form 637. 70 Fed. Reg. 60475 
(Oct. 18, 2005). 
SAFE HARBOR INTEREST RATES 
November 2005 
	 Annual	 Semi-annual	 Quarterly	Monthly
Short-term 
AFR	 	 4.04	 4.00	 3.98	 3.97 
110	percent	AFR	 4.45	 4.40	 4.38	 4.36 
120	percent	AFR	 4.86	 4.80	 4.77	 4.75 
Mid-term 
AFR 4.23 4.19 4.17 4.15 
110	percent	AFR		 4.66	 4.61	 4.58	 4.57 
120	percent	AFR	 5.09	 5.03	 5.00	 4.98 
Long-term
AFR	 4.57	 4.52	 4.49	 4.48 
110 percent AFR 5.03 4.97 4.94 4.92 
120	percent	AFR		 5.49	 5.42	 5.38	 5.36 
Rev. Rul. 2005-71, I.R.B. 2005-45. 
SOCIAL SECURITY TAX.	 Beginning	with	 the	 January	
2006	 payment,	 the	 monthly	 social	 security	 standard	 benefit	
payment is $603 for an individual and $904 for a couple. The 
maximum amount of annual wages subject to OldAge Survivors 
and	Disability	Insurance	for	2006	is	$94,200,	with	all	wages	
and self-employment income subject to the medicare portion 
of the tax. For retirees under age 65, the retirement earnings 
test	 exempt	amount	 is	$12,480	a	year,	with	$1	withheld	 for	
every $2 in earnings above the limit. The retirement earnings 
test exempt amount (the point at which retirees begin to lose 
benefits	in	conjunction	with	their	receipt	of	additional	earnings)	
for	individuals	age	62	through	64,	will	rise	from	$31,800	a	year	
to $33,240 a year for the year in which an individual attains 
age 65; the test applies only to earnings for months prior to 
reaching	age	65.	One	dollar	 in	benefits	will	be	withheld	 for	
every $3 in earnings above the limit, and no limit on earnings 
will	be	imposed	beginning	in	the	month	of	the	individual’s	65th	
birthday. SSA News Release, Oct. 14, 2005. 
TAX RATES. The standard deductions for 2006 are $10,300 
for	joint	filers,	$7,550	for	heads	of	households,	$5,150	for	single	
filers	and	$5,150	for	married	individuals	who	file	separately.	
The income limit for the maximum earned income tax credit 
is	$5,380	for	taxpayers	with	no	children,	$8,080	for	taxpayers	
with one child, and $11,340 for taxpayers with two or more 
children.	 The	 IRS	 also	 announced	 the	 inflation	 adjusted	
tax	tables	and	other	inflation	adjusted	figures	for	2006.	The	
personal exemption is $3,300. For taxable years beginning 
in 2006, the personal exemption amount begins to phase out 
at, and is completely phased out after, the following adjusted 
gross income amounts: 
	 AGI	–	Beginning	 AGI	Above	Which	Exemption 
Filing Status of Phaseout Fully Phased Out
I.R.C.	§	1(a)	 $225,750	 $348,250
I.R.C.	§	1(b)	 $188,150	 $310,650
I.R.C.	§	1(c)	 $150,500	 $273,000
I.R.C.	§	1(d)	 $112,875	 $174,125	 
For taxable years beginning in 2006, the expense method 
depreciation	limit	is	increased	to	$108,000,	with	the	limitation	
reduced if more than $430,00 of Section 179 property is placed 
in service in 2006. Rev. Proc. 2005-70, I.R.B. 2005-47. 
TRuSTS. The taxpayers, husband and wife, placed all their 
personal and business assets into a trust designed to avoid 
payment	of	 income	 taxes.	 In	determining	 the	 legitimacy	of	
federal tax advantages claimed through the trusts, the taxpayers 
relied on the trust package promoter and an accountant referred 
to them by the promoter. The court held that the taxpayers were 
liable	for	the	I.R.C.	§	6662	accuracy-related	penalty	because	
the taxpayers failed to seek tax advice independent of the trust 
package promoter. The court held that the taxpayers should 
have realized that they needed independent advice from the 
fact that the trust package resulted in no employment taxes 
and very little income tax liability even though the taxpayers 
had substantial income. Rogers v. Comm’r, T.C. Memo. 
2005-248. 
STATE REGuLATION OF 
AGRICuLTuRE 
MILk. The plaintiffs were convicted of adulterating milk in 
an attempt to increase the volume sold. The convictions also 
resulted	in	the	loss	of	the	plaintiffs’	licenses	to	produce	milk	
and revocation of all milk quotas. The plaintiffs argued that 
the revocation of the quotas was a governmental taking without 
compensation in violation of the Puerto Rico Constitution. The 
court	held	that	the	plaintiff’s	case	was	barred	by	the	one	year	
statute of limitations which ran from the date of the revocation 
of the licenses. Gonzalez-Alvarez v. Rivero-Cubano, 2005 
U.S. App. LEXIS 22326 (1st Cir. 2005). 
STATE TAXATION 
AGRICuLTuRAL uSE. The plaintiffs were property 
owners whose land had been valued as agricultural use property 
but which had been changed to full-value taxation. Under 
Ohio	 Rev.	Code	 §	 5713.30(A)(1),	 land	 for	which	 payment	
was received under a federal land retirement or conservation 
program	 also	 qualified	 as	 agricultural	 use	 property.	 	 The	 
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plaintiffs had submitted written documents which they claimed 
were evidence of various federal farm program payments 
received for not using the land for farming. However, the court 
noted that the written documents contained no information to 
explain the nature of the payments or the programs under which 
the	payments	were	received.	The	court	upheld	the	Board	of	Tax	
Appeal’s	denial	of	the	plaintiffs’	appeal	of	the	change	in	status	as	
not supported by clear and substantial evidence that the plaintiffs 
qualified	under	the	statute	for	the	agricultural	use	assessment.	
Hardy v. Delaware County Board of Revision, 835 N.E.2d 
348 (Ohio 2005). 
WILLS 
OPTION TO PuRCHASE. The	defendant	was	the	beneficiary	
of	a	bequest	of	farmland	under	the	defendant’s	mother’s	will.	The	
will provided that, if the defendant chose not to farm the land 
during	the	next	20	years,	the	decedent’s	daughter	would	have	
the option to purchase the land at a set price. After three years, 
the defendant moved to another state for two years and rented 
the land to a third party on a crop share basis. The defendant 
returned and farmed the land personally for six years before once 
again moving out-of-state and crop share leasing the land to a 
nephew under a lease which was to run for the remainder of the 
20 years. One of the daughters sought a declaratory judgment that 
the defendant was not farming the land and for an order requiring 
the defendant to sell the land at the option price. The court 
acknowledged	that	the	will’s	term	“farming”	was	ambiguous	and	
considered	extrinsic	evidence	to	determine	the	decedent’s	intent.	 
The court noted that the defendant was personally farming the 
land when the will was written and that the defendant had sold 
all farming equipment to the tenant. The court upheld the trial 
court’s	ruling	that	the	defendant	had	to	be	personally	farming	the	
land in order to retain ownership and that the defendant spent 
only 40-50 hours per year dealing with farm matters. Ruud v. 
Frandson, 2005 N.D. LEXIS 208 (N.D. 2005). 
CITATION uPDATES 
Fin Ag, Inc. v. Kent Meschke Poultry Farms, Inc., 700 
N.W.2d 510 (Minn. Ct. App. 2005) (federal farm products rule) 
see p. 135 supra. 
PRINCIPLES OF AGRICuLTuRAL LAW 
The Agricultural Law Press has issued a new edition of Principles of Agricultural 
Law in August 2005 in a new format. To celebrate the new format, the Agricultural 
Law Press is offering the Principles at $100.00 postpaid, a $15.00 savings over the 
regular price. Order your copy now and receive the next update (January 2006) 
free.		Contact	Robert	Achenbach	at	541-302-1958	or	e-mail:	Robert@agrilawpress. 
com 
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